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E&OE

Disclaimer: The following information is gleaned from a variety of sources including the UKBA.  It is not a full statement of the law and should not be relied on for the purposes of ensuring compliance with the legislation.

Introduction

Over recent months the issue of immigration and non-UK nationals working in the UK has been hitting the headlines.   In practice there have been a number of changes, in recent times, to the rules under which non-UK or non-EC nationals can work in the UK.  The concept of the Right To Work should be kept separate from ‘immigration’ because the latter has connotations of permanency.  The Right To Work is often temporary.
There is in increasingly onerous responsibility on employers to carry out checks on their employees’ Right To Work.  There have been some embarrassing publicised cases where employers, including the Home Office, have been using staff who do not have the Right To Work.

Employers who flout the rules can be liable to a fine of up to £10,000 per illegal worker.

Whilst a little heavy-going in places, this document is intended to provide some guidance on the rules which now apply to checking the Right To Work of current or potential workers.

If in doubt, please seek professional advice.

Background
By virtue of the Immigration, Asylum and Nationality Act 2006 the responsibility on employers to assist in the prevention of illegal migrants working in the UK has become considerably more onerous than the old work permit system.

Nationals of the EEA (European Economic Area) and Switzerland (Iceland, Liechtenstein and Norway are not members of the European Union (EU) but citizens of these countries have the same rights to enter, live in and work in the United Kingdom as EU citizens) are free to enter the UK but there are some restrictions in some cases – those nations who have recently joined the EU – known as A2 or A8.

The main changes are

· A requirement for employers to check documents

· A requirement for employers wanting to bring in workers from outside the EEA, to be licensed as sponsors of those workers.  There is a points based system based on 5 tiers of work

Points Based System
Migrants will need to pass a points-based assessment before they are given permission to enter or remain in the United Kingdom. The system consists of five tiers. Each tier has different points requirements.

The number of points the migrant needs and the way the points are awarded will depend on the tier they are applying under. Points will be awarded to reflect the migrant's ability, experience, age and when appropriate the level of need within the sector the migrant will be working.

The points-based system consists of five tiers. These are:

· tier 1 - highly skilled workers, for example scientists and entrepreneurs; 

· tier 2 - skilled workers with a job offer, for example teachers and nurses; 

· tier 3 - low skilled workers filling specific temporary labour shortages, for example construction workers for a particular project; 

· tier 4 - students; 

· tier 5 - youth mobility and temporary workers for example musicians coming to play in a concert.

Migrants applying under any tier except tier 1 will need to be sponsored in order for their application to be successful. If a United Kingdom organisation wishes to recruit a migrant under tiers 2, 4 or tier 5: Temporary Workers they will have to apply for a sponsor licence.

Under tiers 2 and 5: Temporary Workers, the sponsor will need to be a United Kingdom based employer. Under tier 4, the sponsor will need to be a United Kingdom based educational institution.

Before applying for a licence an employer must have good human resource systems and compliance in place to allow them to monitor and keep records of the migrants.  Systems are given a ranking before a licence is issued.  For more information on the rating system used please see

http://www.ukba.homeoffice.gov.uk/employers/points/sponsoringmigrants/HRandcompliance/ratingsystem/
How are HR systems assessed?

You must:

· keep the following records or documents, and make them available to UKBA if asked: 

· a photocopy or electronic copy of each migrant's passport or United Kingdom immigration status document (and, in time, their ID card), showing that they are allowed to work or study; and

· not employ a migrant if the conditions on their permission to stay (or the migrant's lack of permission to stay) mean that they are not allowed to do the job, and stop employing any migrant who stops being  allowed to do the job for any reason.

You must keep the following records or documents, and make them available to UKBA if asked:

· Each sponsored migrant's contact details (United Kingdom residential address, telephone number, and mobile telephone number).  These details must be updated as necessary. 

· have a procedure in place to ensure these are updated, such as: 

· an electronic self-service system; or 

· conduct a regular audit; or 

· issue clear instructions to ensure your sponsored migrants are aware that they should notify you of any changes and how they should do this; and 

You must provide any documents for migrants that UKBA are relevant. They might, for example, ask for details of recruitment practices to make sure that you are meeting the resident labour market test where appropriate.

You must report the following information or events to UKBA, within any time limit specified:

· if a sponsored migrant does not turn up for their first day of work, or does not enrol on their course at the expected time. The report must be provided within 10 working days and must include any reason given by the migrant for the non-attendance or non-enrolment (for example a missed flight). ; 

· if a migrant is absent from work or study for more than 10 working days, without your reasonably granted permission. The report must be provided within 10 working days of the 10th day of absence; 

· if the migrant's contract of employment or registration is terminated (including where the migrant resigns or is dismissed). This report must be provided within 10 working days of the event in question, and should include the name and address of any new employer or institution that the migrant has joined, if you know it;  

· if you stop sponsoring the migrant for any other reason (for example if the migrant moves into an immigration category that does not need a sponsor), the report must be provided within 10 working days; 

· if there are any significant changes in the migrant's circumstances, for example a change of job or salary (but not job title or annual pay rise) or if the length of a course of study shortens; 

· any suspicions you may have that a migrant is breaching the conditions of their leave (permission to be in the United Kingdom), the report must be provided within 10 working days; 

· if there are any significant changes in your circumstances, for example if you  stop trading or become insolvent, substantially change the nature of your business, merge your company with another company, or are taken over, the report must be provided within 28 working days; and 

· details of any third party or intermediary, whether in the United Kingdom or abroad, that has assisted you in the recruitment of migrant employees or students.

To make sure that you are complying with immigration laws you must:

· make sure that a sponsored migrant who is coming to work for you is legally entitled to do the job in question and has the appropriate registration or professional accreditation where this is legally needed.
Employing migrants

If a job is on the shortage occupation list, it means there are not enough resident workers to fill the available jobs in that particular sector. Migrants who come to the United Kingdom to fill a skilled job in tier 2 on the shortage occupation list will get enough points without proving their prospective earnings or qualifications.

You can only assign a certificate of sponsorship for a job on the shortage occupation list if the migrant is going to work for a minimum of 30 hours a week.

If the job you are recruiting for is not on the shortage occupations list, you must meet the resident labour market test.
You may need to recruit a migrant from outside the resident work force for a job that is not on the list of shortage occupations. You can only do this if you meet the resident labour market test and can show that no suitably qualified settled worker can fill the job.

You must have advertised the job according to the code of practice specific to the sector and job. If there is no code of practice for the sector or job at the time of advertising, you must advertise the job using Jobcentre plus.

The job vacancy must have been advertised to settled workers. If the salary for the job is £40,000 or under, you must advertise it for a minimum of two weeks. If the vacancy is over £40,000, you must advertise it for a minimum of one week.

The period of advertising starts from the date the advertisement first appears.

The advert must include:

· job title; 

· the main duties and responsibilities of the job in the job description; 

· the location of the job; 

· an indication of the salary package or range, and the terms on offer; 

· skills, qualifications and experience needed; 

· the closing date for applications, unless it is part of your organisation's rolling recruitment programme. 

You must issue a certificate of sponsorship within six months of placing the advert. This is to make sure that the results of your advertising reflect the current availability of the skills you need. The only exception is where you recruit a migrant using a milkround, when a certificate of sponsorship must be assigned within 12 months of the milkround.

Ciphr suggestions.
(This only applies to clients who are sponsoring non-EEA workers)

Maintain a copy of the advertisement and job description in the Vacancy Documents
Use a FI field to identify if the vacancy is on the shortage occupations list
Use a FI field to identify the tier it is attached to

Use the Tracking Log to record when the advertising started and ended

Right to Work Checks – normal employment
As an employer, you have a responsibility to prevent illegal migrant working in the UK. Sections 15–25 of the Immigration, Asylum and Nationality Act 2006 (the ‘2006 Act’) set out the law on the prevention of illegal migrant working.

These provisions came into force on 29 February 2008. They replace the previous offence under section 8 of the Asylum and Immigration Act 1996 (the ‘1996 Act’).

How did the law change for employers on 29 February 2008?

An employer who employs someone subject to immigration control aged over 16 who is not entitled to undertake the work in question will be liable to pay a civil penalty of up to £10,000 per illegal worker. Section 15 of the 2006 Act provides that notice of liability to pay a civil penalty of a specific amount can be served by Border and Immigration Agency officials on behalf of the Secretary of State. The penalty will be calculated on a sliding scale, but the final amount that the employer is required to pay will be determined on an individual basis, according to the circumstances of the case.  A Code of practice has been produced to provide further information.

Section 15 of the 2006 Act may also enable employers to establish an excuse against liability for payment of a civil penalty for employing an illegal migrant.

You can establish the excuse by checking and copying certain original documents before they start working for you.  If the person provides a document, or documents, from List A, this will establish an excuse for the duration of their employment.  A document or documents from List B that indicate that they only have limited leave to be in the UK, then the checks should be repeated on that employee at least once every twelve months, until they provide specified document, or documents, indicating that they can remain permanently in the UK from List A, or they leave your employment.
Please note, with regard to the references to the provision of a properly documented, permanent National Insurance number in Lists A and B, that the provision of a National Insurance number in isolation is not sufficient for the purposes of establishing an excuse.  The National Insurance number can only be used for this purpose when presented in combination with one of the appropriate documents, as specified in Lists A and B.
You should then keep a record of every document you have copied.  The copies of the documents should be kept securely for the duration of the individual’s employment and for a further two years after their employment has ceased.

Nationals from European Economic Area (EEA) countries and Switzerland can enter the UK without any restrictions. You should not, however, employ any individual on

the basis of his or her claim to be a national from an EEA country, as not all EEA nationals can work in the UK without restrictions.
Employer Checks

Your candidate must show you one specified document or a specified combination of two documents that prove their entitlement to work in the UK if you wish to establish a statutory excuse against liability for a civil penalty. 

The following documentation may provide you with an excuse for the duration of the person's employment:
· a passport showing that the holder, or a person named in the passport as the child of the holder, is a British citizen (view example) or a citizen of the UK and Colonies having the right of abode in the UK (view example)
· a national passport or national identity card showing that the holder, or a person named in the passport as the child of the holder, is a national of a European Economic Area country or Switzerland
· a residence permit, registration certificate or document certifying or indicating permanent residence issued by the Home Office or the UK Border Agency to a national from a European Economic Area country (view example) or Switzerland (view example)
· a permanent residence card issued by the Home Office or the UK Border Agency to the family member of a national from a European Economic Area country or Switzerland, who is resident in the UK
· a biometric immigration document (identity card) issued by the UK Border Agency to the holder which indicates that the person named in it is allowed to stay indefinitely in the UK, or has no time limit on their stay in the UK
· a passport or other travel document endorsed to show that the holder is exempt from immigration control, can stay indefinitely in the UK (view example), has the right of abode in the UK (view example) or has no time limit on their stay (view example)
2a.
Can your candidate provide evidence of their permanent National Insurance number?
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Your candidate can provide evidence of their permanent National Insurance number by showing one of the following original documents:

· a P45 (view example) 

· a P60 (view example) 

· a National Insurance number card (view example) 

· a document from a government agency, such as HM Revenue & Customs, Department for Work and Pensions, Jobcentre Plus, Training and Employment Agency (Northern Ireland), or the Northern Ireland Social Security Agency 

· a pay slip from a previous employer

Please note that a card or certificate issued by the Inland Revenue (now HM Revenue and Customs) under the Construction Industry Scheme is not acceptable. Equally, the document must show a permanent National Insurance number, rather than a temporary one. A temporary number is a National Insurance number beginning with TN, or ending with a letter between E and Z.
The overwhelming number of job applicants who do not possess national passports, but who are able to work here, will already have been issued with a National Insurance number by the Department for Work and Pensions' Jobcentre Plus, or in Northern Ireland by the Department for Employment and Learning's Jobs & Benefits Office.
2b.
If the answer to the above question is Yes then can they also provide one of the following? 

· • A full birth certificate issued in the United Kingdom, which includes the name or names of the holder's parents (view example).

· • A full adoption certificate issued in the United Kingdom which includes the name(s) of at least one of the holder's adoptive parents (view example).

· • A birth certificate issued in the Channel Islands (view example), the Isle of Man (view example) or Ireland (view example).

· • An adoption certificate issued in the Channel Islands (view example), the Isle of Man (view example) or Ireland (view example).

· • A certificate of registration (view example) or naturalisation (view example) stating that the holder is a British citizen.
· • A letter issued by the UK Border Agency to the holder which indicates that the person named in it can stay indefinitely in the United Kingdom, or has no time limit on their stay (view example).
· • An Immigration Status Document (view example) issued by the UK Border Agency to the holder with an endorsement (view example) indicating that the person named in it can stay indefinitely in the United Kingdom or has no time limit on their stay.
The following documentation may provide you with an excuse for up to 12 months:
3a.
Can your candidate provide one of the following? 

· • A passport or other travel document endorsed to show that the holder can stay in the UK (view example) and that the holder is allowed to do the type of work you are offering, provided it does not require a work permit. 

· • A biometric immigration document (identity card) issued by the UK Border Agency to the holder which indicates that the person named in it can stay in the UK and is allowed to do the work in question (view example). 

· • A residence card or document issued by the Home Office or the UK Border Agency to the family member of a national from a European Economic Area country (view example) or Switzerland (view example) who is resident in the UK. 
3b.
If one of the above cannot be provided, can your candidate provide a work permit (view example) or other approval to take employment issued by the Home Office or UK Border Agency (view example)?
Can they also provide
· • A passport or other travel document with a valid endorsement (view example) to show that the holder is able to stay in the UK and is allowed do the work in question.
· • A letter issued by the UK Border Agency to the holder or the employer or the prospective employer confirming that the person named in it is able to stay in the UK and is allowed do the work in question (view example). 
3c.
If the above documents in 3a or 3b cannot be provided can your candidate provide one of the following when produced in combination with evidence of verification by the Border and Immigration Agency Employer Checking Service? 

· • A Certificate of Application issued by the Home Office or the UK Border Agency that is less than six months old and issued to or for a family member of a national of a European Economic Area country or Switzerland stating that the holder is permitted to take employment (view example).
· • An Application Registration Card issued by the Home Office or the UK Border Agency stating that the holder is permitted to take employment (view example).
3d.
If none of the above can be provided can the applicant provide, when produced in combination with an official document giving the person’s permanent National Insurance Number and their name issued by a Government agency or a previous employer:
· An Immigration Status Document issued by the Home Office or the Border and Immigration Agency to the holder with an endorsement indicating that the person named in it can stay in the United Kingdom, and is allowed to do the type of work in question
· A letter issued by the Home Office or the Border and Immigration Agency to the holder or the employer or prospective employer, which indicates that the person named in it can stay in the United Kingdom and is allowed to do the work in question
EEA member nationals

There are 8 countries where restrictions apply (known as A8 countries): 

Czech Republic

Estonia

Hungary

Latvia

Lithuania

Poland

Slovakia

Slovenia
The UKBA recommends that a person from one of the A8 countries who starts working for you registers with the Border and Immigration Agency within one month of starting work, unless they are exempt from the requirement to do so.
There are 2 EEA countries where more restrictions apply (known as A2 countries):
Romania

Bulgaria

A2 workers are free to come to the UK, but may be subject to worker authorisation. This means that they are only able to work in the UK if they hold a valid accession worker authorisation document or if  they are exempt from authorisation.
The UKBA recommends that, to reduce the risk of payment of a civil penalty under section 15 of the 2006 Act, you ask them to produce a national passport or national identity card and then follow the document checking, copying and recording steps for non EEA nationals. 

Recording Immigration Details in Ciphr 

The document checks should be carried out before the employment commences therefore the most appropriate place to record the documents is in Ciphr Recruitment.  
Against the applicant area of the system, create three Further Information fields for each type of document being recorded. Record the type of document in a text field and a date reviewed and renewal date in a date fields.  Against the text fields there would be a pick list of the potential documents. 
Scan and store in Document Filer copies of the documents.  If a person becomes an employee the Document Filer documents are transferred to their current record.

In Ciphr People, there are two things to consider…

· Creating a Custom Category to record the document type, date checked and date renewable if required.  A report can be used to identify documents requiring renewed checks.
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· If the client does not have Ciphr Recruitment then use another Custom Category to record the details of the documents that have been reviewed with the corresponding dates. Scan and store in Document Filer copies of the documents.  
Regardless of the methods that are used reports can be produced to determine when renewals need to be reviewed.

Recording Immigration Details in Compel for Windows
To enable this data to be recorded in a Compel for Windows system changes could be made to the Document filer to allow for additional information to be recorded against scanned documentation. 

This additional functionality can be added to any version of the Compel for Windows products.  However for clients with earlier versions of Compel for Windows that does not include Personal Filer, this can be also added.

A new Document Category of “Right to Work” is added to the system pick list. Additional functionality becomes available where this category is selected against a record.

A new pick list button appears along side the “Description of Document” field, this contains the type of documentary evidence an employee might provide.  

Although the pick list is pre-populated on delivery with standard evidence types suggested by the UK Border Agency, it can be amended.

Two new fields are also provided. ”Date checked” has been added for HR to enter the date the documentation was checked and “Renewal Date”.  A new report is included to allow for the selection of any documents where the renewal date falls within a user entered date range. 

